UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DONALD YOUNG, et al.,
Pl aintiffs,
Civil Action No. 99-671
V. (EGS)

GENERAL SERVI CES ADM NI STRATI ON,
et al.,

Def endant s.

N N N N N N N N N N N

MEMORANDUM OPINION

EMVET G SULLI VAN, UNI TED STATES DI STRI CT JUDGE.

INTRODUCTION

Plaintiffs Donald and Di ane Young, Janes Burke, and
Charles E. Smith Realty L.P. (“Smth Realty”) [hereinafter
“plaintiffs”] comenced this |awsuit to enjoin defendants
CGeneral Services Adm nistration (“GSA”) and United States
Patent and Trademark Office (“PTO’) [hereinafter “the
governnment”] from awarding a contract to defendant-intervenor
LCOR Al exandria L.L.C. [hereinafter “LCOR’] to develop the
governnment’ s proposed project to consolidate PTO facilities in
Al exandria, Virginia. Plaintiffs claimthat the government

has failed to conmply with the National Environnmental Policy



Act (“NEPA’) in its preparation of an Environnmental |npact
Statenment (“EIS") by refusing to consider plaintiff Smth
Realty’s Alternative Scenario for the consolidation project
and for allegedly failing to take the requisite “hard | ook” at
vari ous environnental inpacts created by the project. The
governnment counters that plaintiffs’ proposal need not be
consi dered because it would not result in the increased
efficiency that is the project’s purpose.

The Court consolidated plaintiffs’ application for a
prelimnary injunction with a hearing on the nmerits pursuant
to Fed. R Civ. P. 65(a)(2). Pending before the Court are
cross-nmotions for summary judgnent pursuant to Fed. R Civ. P.
56. The Court has considered the parties’ notions,
oppositions, replies, and counsels’ oral argunents on August
20, 1999, as well as the applicable statutory and case | aw.

The Court finds that the case | aw supports the
governnment’s and intervenor’s position with respect to Smith
Realty's Alternative Scenario. The governnment need not
consider the Alternative Scenario because it is not a
reasonabl e alternative and will not bring about the
governnment’ s desired objectives of efficiency. The Court also
uphol ds the agency’s nodification of the “No Action”

alternative to include the effects of reasonably foreseeable
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devel opnent. Finally, the Court concludes that the Final
Envi ronment al | npact Statenment (“FEIS’) submitted by the
governnment has taken a sufficiently “hard | ook” at

envi ronnental inpacts of the proposed project.

For those reasons, which are explained in greater detail
in the body of the opinion, the Court GRANTS the npotions of
the federal defendant and intervenor-defendant LCOR for
summary judgnment,! and DENIES plaintiffs’ nmotion for summary

judgnment and a prelimnary injunction.

FACTUAL AND PROCEDURAL BACKGROUND

Parties

Plaintiffs Donald P. Young, Diane G Young, and Janes W
Burke are residents of the Carlyle Towers in Al exandri a,
Virginia, which is |ocated across the street fromthe Carlyle

site? that is proposed for the PTO Consolidation project.

'Because the nmotion filed by LCOR is substantially simlar
to that of the federal defendant, the discussion in this
opi nion of the governnent’s nmotion for sunmary judgnent
i ncorporates, by reference, the arguments of the intervenor-
def endant .

°The procurenent process resulted in three final sites:
(1) the Crystal City site, which would consist of six
renovat ed existing office buildings and two new buil di ngs,
submtted by plaintiff Smith Realty; (2) the Carlyle site,
whi ch woul d consi st of five office buildings and two parking
garages in Alexandria, Virginia, submtted by defendant-
(continued...)
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Plaintiff Smith Realty is the bidder whose Crystal City site
was not selected for the PTO Consolidation project. Defendant
PTO is an agency within the Departnment of Conmmerce that is
responsi ble for issuing patents, registering tradenmarks,

di ssemi nating information, and adm nistering the |aws of the
United States related to intellectual property. Defendant GSA
is the federal agency with the statutory authority to obtain
and assign office space to federal agencies. Intervenor-

def endant LCOR is the bidder whose proposal was chosen for the

PTO Consol i dation project.

1. Events

PTO is currently housed in eighteen separate buildings in
the Crystal City area of Arlington, Virginia.® In July 1995,
GSA and PTO sought Congressional approval for a long-term
| ease to consolidate PTOs facilities. GSA submtted a

prospectus to Congress that called for a twenty-year |ease of

2(...continued)
intervenor LCOR;, and (3) the Ei senhower site, which would
consi st of six office buildings equally divided onto two
canpuses on either side of the Ei senhower Avenue Metrorai
station in Alexandria, Virginia, submtted by the Hof fman

group.

3Si xt een of those buildings are owned or controlled by
entities associated with Smth Realty, which currently
receives over $4 nmillion per nonth in rent for PTO s current
space.
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2.168 mllion to 2.387 mllion square feet.+ PTO initiated
this project because “[many of [its] |eased buildings are in
need of alterations to neet fire, |life safety, and handi capped
accessibility guidelines. Mechanical and electrical upgrades
are al so needed for the agency’s automation and organi zati onal
requirenents.” Final Fed. Defs.” Opp'n to Pls.” Mt. for
Summ J. at 4. In addition, PTO stated that “[s]ignificant
growth in the nunber of patent and trademark applications
filed has greatly increased PTOs workload. . . . Expansion
space is required to house personnel, their files, and
reference materials that support the patent and trademark

application processes.” Id. The Need and Purpose of the

project was® summari zed in the Draft Environnmental | npact
Statenment (“DEIS"):

The purpose of the proposed PTO consolidation is to
provide a facility that can inprove operational
efficiency and better neet the needs of PTO s

enpl oyees and custoners. . . . Therefore, the
proposed action includes expansion space to
accommodat e projected increases in patent and
trademark filings, consolidation of PTO s space into
no nmore than eight buildings to maxi m ze and i nprove
efficiency, and upgraded physical facilities that
meet all current regulations and PTO s automation
needs.

4Adj usted for rounding.

5See di scussion of the Environmental I|npact Statenent,
infra, p. 15.
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Id. (citing DEIS, Section 1.2).

On June 26, 1996, GSA issued Solicitation for Offers
(“SFO') No. 96.004, seeking conpetitive | ease proposals for
PTO s consol i dated space needs. According to GSA, the SFO

represents a detail ed description of PTO s m ni mum

needs for its consolidated headquarters that, for
purposes of NEPA, reflects the underlying purpose

and need of the project. The SFO includes a nunber

of detail ed performance specifications . . . [which]

will specifically enhance the operational efficiency

of PTO s headquarters space consistent with the

general purpose and need of inproving operational

efficiency and consolidating operations set forth in

the FEIS.

Id. at 4-5 (enphasis added). The PTO s m nimum requirenments
for its headquarters included dedicated service el evators,

mul ti pur pose storage and receiving areas, a mailroom a
fitness facility, a health unit, a cafeteria, an auditorium
and other required neeting roons. The SFO al so cont ai ned
specifications for structural |ive floor |oad, passenger

el evator performance criteria, electrical requirenents,
communi cations roons, and service elevators, and incorporated
a provision for a fit-out allowance of $88 million. Offerors
were required to provide for an interior build out in this
anmount as part of their offered rental rate.

On April 21, 1997, GSA issued a Notice in the Federal

Regi ster of its intent to prepare an EI'S under NEPA related to
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t he proposed | ease consolidation of PTO On June 4 and 5,
1997, GSA conducted two public “scoping” neetings prior to its
preparation of a DEIS and considered the testinony presented
at the hearings, as well as witten coments subm tted during
t he scoping process. GSA solicited this information in order
to quantify the environnmental inpacts it should analyze in
connection with the consolidation project. Follow ng the
scopi ng process, GSA analyzed information relevant to the
presence of hazardous substances at the offerors’ sites.®

Plaintiff Smith Realty filed a bid protest concerning the
SFO with the General Accounting Ofice on June 30, 1997. On
August 8, GSA anended the SFO to provide, anong other things,
that environmental inpacts and mitigation neasures identified
as part of the governnent’s review of the proposed | easing
action under NEPA’ and an offeror’s ability and willingness to
resol ve such inpacts and inplenment such mtigation neasures,
woul d be considered as part of the Phase Two techni cal

eval uation.® After the four remaining offerors, including

6Some of this information was submtted by the offerors in
response to the SFO, and other information was independently
devel oped by GSA and its contractors.

This fact contradicts plaintiffs’ assertion that the
governnment did not consider NEPA.

8From March to Novenber 1998, GSA conducted di scussi ons
(continued...)
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Smith Realty, submitted their Phase Two proposals on Cctober
27, 1997, the offeror of the Potomac Yards site withdrew from
the procurenment. Smith Realty submtted one proposal that
purported to satisfy all SFO requirenents and anot her
“Alternative Scenario” that failed to satisfy all SFO

requi rements.

On April 3, 1998, GSA issued the DEIS for public coment
and received coments from federal, state, regional, and | ocal
governnment agencies, the offerors, private organi zations, and
interested nenbers of the public. On April 29 and 30, 1998,
GSA received oral testinmny on the DEIS. The governnent then
made changes in response to the comments and, on October 9,
1998, GSA requested that the remmining three Phase Two
Offerors submt their Best and Final O fers (“BAFGs”) by
Novenmber 16, 1998. At this time, GSA inforned Smith Realty
that a proposal would not be considered for award if it failed
to satisfy the m nimumrequirenents of the SFO

Smth Realty filed an Agency Protest with the GSA
Contracting O ficer on Novenmber 13, 1998, to conplain about
certain SFO requirenents. Smth Realty and the remaining two

of ferors submtted their BAFOs three days later, and Smth

8(...conti nued)
with the Phase Two offerors and responded with anendnents to
t he SFO where appropriate.
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Realty again submtted a proposal that purported to satisfy
all SFO requirenments in addition to its Alternative Scenari o.
On Decenber 18, the Contracting O ficer denied Smth Realty’s
Agency Protest, and on Decenber 28, Smith Realty filed a
conplaint in the United States District Court for the Eastern
District of Virginia related to the SFO and the procurenent.?®
On January 22, 1999, Contracting O ficer James Smal e inforned
Smth Realty that its Alternative Scenario failed to neet the
nm ni mum requi rement s.

On January 22, 1999, GSA issued the FEI'S, which consisted
of two volumes. The first volunme described any changes to
GSA' s anal ysis and characterization of environnmental inpacts,
publ i shed comments that GSA received on the DEIS, and
responded to the substantive coments; the second vol une
consisted of the DEIS. On January 27, GSA discussed the
procurement with Smth Realty, as it did with all of the
offerors.1® At that tine, Smith Realty informed GSA that it
woul d submit another alternative offer despite GSA s

adnonitions. On April 29, 1999, GSA transmtted the Program

°See CESC Plaza Ltd. Partnership v. United States Dept. of
Commerce Patent & Trademark Office, Civ. A. No. 98-1837 (E.D.
Va. July 29, 1999).

10GSA received comments fromthe offerors and severa
gover nment agencies, including the Environnmental Protection
Agency.
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of Requirenments to all offerors and requested subm ssion of
BAFGCs. On May 21, 1999, the offerors submtted BAFGs, and
Smith Realty again subnmitted its Alternative Scenario as wel
as a proposal that purported to neet all SFO requirenents.

GSA issued its Record of Decision (“ROD’) on June 14, 1999 and
identified Intervenor LCOR s Carlyle proposal as the proposal
representing the greatest overall value to the governnment,
consistent with the evaluation criteria established in the
SFO. GSA judged LCOR s proposal to be the highest rated

technically and the | owest priced.

STANDARD OF REVIEW

Sunmary Judgnent

Sunmary judgnent should be granted pursuant to Fed. R

Civ. P. 56 only if no genuine issues of material fact exist
and the noving party is entitled to judgnent as a matter of

| aw. See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
In ruling upon a notion for sumary judgnment, the Court nmnust
view the evidence in the light nost favorable to the nonnoving
party. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587 (1986); Bayer v. United States Dep't of

Treasury, 956 F.2d 330, 333 (D.C. Cir. 1992). Likew se, in
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ruling on cross-nmotions for summary judgnent, the court shal
grant summary judgnment only if one of the noving parties is
entitled to judgnment as a matter of | aw upon material facts
that are not genuinely disputed. See Rhoads v. McFerran, 517
F.2d 66, 67 (2d Cir. 1975).

The cross-notions for sumary judgment pendi ng before the
Court present no genuinely disputed material facts that would
preclude summary judgnment. Summary judgnent is also
appropri ate where, as here, reviewis on the admnistrative
record. See, e.g., Richards v. INS, 554 F.2d 1173, 1177 n. 28
(D.C. Cir. 1977) (“Summary judgnment is appropriate after a
review of the adm nistrative record.”); see also Lun Kwai Tsui
v. Attorney General of the United States, 445 F. Supp. 832,

835 (D.D.C. 1978) (quoting Richards).

1. Adnm nistrative Procedure Act

Under the Adm nistrative Procedure Act (“APA’), a
reviewi ng court shall "hold unlawful and set aside agency
action, ! findings, and conclusions found to be .

arbitrary, capricious, an abuse of discretion, or otherw se

11Agency action is defined as "the whole or part of an

agency rule, order, license, sanction, relief or the
equi val ent, or denial thereof, or failure to act." 5 U S.C 8§
551(13).
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not in accordance with law." 5 U S.C. 88 706(2)(A). In

revi ewi ng whet her agency action was arbitrary and capri ci ous,
the Court is deferential to the adm nistrative agency, see
Environmental Defense Fund, Inc., v. Costle, 657 F.2d 275, 282
(D.C. Cir. 1981); Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C.
Cir. 1976) (en banc), and presunes the agency action to be
valid. See Citizens to Preserve Overton Park, Inc. v. Volpe,
401 U. S. 402, 419 (1971). Moreover, the "arbitrary and
capricious" standard is a narrow one, which forbids a court
fromsubstituting its judgnent for that of the agency. See
id. at 416; see also Ethyl Corp., 541 F.2d at 34.

I n applying the “arbitrary and capricious” standard, a
court “may not supply a reasoned basis for the agency's action
that the agency itself has not given," Motor Vehicle Mfrs.
Ass’n of U.S., Inc. v. State Farm Mutual Auto. Ins. Co., 463
U S 29, 43 (1983), but a court should "uphold a decision of
| ess than ideal clarity if the agency's path nay reasonably be
di scerned."” 1d. (quoting Bowman Transp. Inc. v. Arkansas-Best
Freight System, Inc., 419 U. S. 281, 286 (1974)). That standard
directs this Court to determ ne "whether the decision was
based on a consideration of the relevant factors and whet her

there was clear error of judgnent." DIRECTV, Inc. v. FCC, 110
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F.3d 816, 826 (D.C. Cir. 1997)(quoting State Farm, 463 U.S. at
43) (enphasis added). In nmaking this determ nation, a Court
revi ews whet her the agency action was arbitrary and capri ci ous
based upon the admi nistrative record that was before the
deci si onmaker at the tinme the decision was made. See Citizens
to Preserve Overton Park, 401 U. S. at 420.

In order for an agency decision to pass nuster under
the APA's “arbitrary and capricious” test, the
reviewi ng court nust determ ne that the decision
“makes sense.” Only by “carefully review ng the
record and satisfying [itself] that the agency has
made a reasoned decision” can the court “ensure that
agency deci sions are founded on a reasoned

eval uation of the relevant factors.”

DuBolis v. United States Dept. of Agriculture, 102 F.2d 1273,

1285 (1st Cir. 1996) (citations omtted).

DISCUSSION

Argunents of the Parties

Plaintiffs argue that the extremely restrictive
requi renents of the SFO narrowmy limted the pool of
reasonabl e alternatives to be considered under NEPA. See
Pls.” Mem of P. & AL in Supp. of Mbt. for Summ J. at 22.
They assert that their Alternative Scenario neets the stated
Need and Purpose of the PTO project and, thus, nust be

consi dered as a reasonable alternati ve under NEPA. Plaintiffs
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further argue that the governnment is attenpting to contract
away its responsibilities under NEPA and has stacked the deck
agai nst the reuse of existing buildings. See id. at 24.

The governnment counters that because the Conpetition in
Contracting Act (“CICA”) requires an agency to “eval uate
seal ed bids and conpetitive proposals based solely on the
factors specified in the [SFQ,” 41 U S.C. 8 253b(a), “a
proposal that fails to neet the agency’s m ni numrequirenents
as reflected in the [ SFO cannot be considered for an award.”
Fed. Defs.” Opp’'n to Pls.” Mot. for Summ J. at 9. The
governnment al so argues that plaintiffs seek to conpel the
governnment to consider an alternative proposal that clearly
fails to neet the SFO s m nimum requirenments. The governnent
contends that if it accepted plaintiffs’ argument, the process
woul d becone a “sole source contract for existing space” and
“woul d give an unfair conpetitive advantage to the use of
exi sting buildings to the detrinment of all other proposals for
new construction.” Id. The governnent argues that plaintiffs
proposed reconciliation of CICA and NEPA would render CICA a
nullity, which is problematic given that the governnent has
al ready incorporated its NEPA responsibilities into the
drafting of the SFO. See Fed. Defs.” Opp’'n to Pls.” Mt. for

Summ J. at 9.
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1. Statutory Schene

A. Nat i onal Environnmental Policy Act

I n 1969, Congress passed the National Environnmental
Policy Act (“NEPA’), codified at 42 U S.C. 8§ 4321 et seq., toO
ensure that all federal agencies consider the environmental
i npacts of mmjor federal actions that affect the “quality of
the human environment.” 42 U.S.C. 8§ 4332(2)(C). One of the
statute’s primary purposes is to make certain that an agency,
“in reaching its decision, will have available, and w |
carefully consider, detailed information concerning
significant environnmental inpacts.” Robertson v. Methow
Valley Citizens Council, 490 U.S. 332, 349 (1989); see also
City of Grapevine, Texas v. Department of Trans., 17 F.3d
1502, 1503-04 (D.C. Cir. 1994) (discussing the agency’'s
mandate to take a “hard | ook” at the environnental
consequences of its decision to proceed with a project).

The NEPA process involves an al nost endl ess series

of judgment calls. . . . It is . . . always possible
to explore a subject nore deeply and to discuss it
nmore thoroughly. . . . [The role of the courts in

review ng the judgnent calls made by the agency] is
sinply to ensure that the agency has adequately
consi dered and di scl osed the environnmental inpact of
its actions and that its decision is not arbitrary
and capri ci ous.

Coalition of Sensible Transportation v. Dole, 826 F.2d 60, 66
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(D.C. Cir. 1987) (internal quotations omtted).

In addition to providing crucial information to the
agency, NEPA al so “guarantees that the relevant information
will be made available to the | arger audience that may al so
play a role in both the decisionmaki ng process and the
i npl ement ati on of that decision.” Robertson, 490 U.S. at 349
(enphasi s added). This |arger audi ence includes the
President, who is responsible for the agency’s policy;
Congress, which has authorized the agency’s actions; and the
public, which receives the “assurance that the agency ‘has
i ndeed consi dered environnental concerns in its decisionmaking

process, Sierra Club v. Watkins, 808 F. Supp. 852, 858
(D.D.C. 1991) (quoting Baltimore Gas & Electric Co. v. Natural
Resources Defense Council, Inc., 462 U.S. 87, 97 (1983)), as
well as the opportunity to comment. Thus, NEPA has “‘tw n
ainms’: (1) to ensure that the agency takes a ‘hard | ook’ at

t he environnental consequences of its proposed action and (2)
to make information on the environnmental consequences
avai l able to the public, which may then offer its insight to
assi st the agency’s decision-nmaking through the coment
process.” DuBois v. United States Dept. of Agric., 102 F.3d

1273, 1285 (1st Cir. 1996).

NEPA sets forth procedural safeguards to effect this
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“hard | ook” and ensure proper consideration of environmental
concerns; it does not, however, require particular substantive
results. See City of Carmel-by-the-Sea v. United States Dept.
of Transp., 123 F.3d 1142, 1150 (9th Cir. 1997). The
cornerstone of NEPA s procedural protections is the
Envi ronment al | npact Statenment (“EIS’), a detail ed statenment
t hat di scusses:

(i) the environmental inpact of the proposed action,

(ii1) any adverse environnmental effects that cannot
be avoi ded should the proposal be inplenented,

(ii1) alternatives to the proposed acti on,

(iv) the relationship between |ocal short-term uses

of man’s environment and the mai ntenance and

enhancenent of |ong-term productivity, and

(v) any irreversible and irretrievable comm tnents

of resources that would be involved in the proposed

action should it be inplenented.
42 U.S.C. 8 4332(C). Under this provision, a governnent agency
must prepare an EI S whenever a proposed governnent action

qualifies as a “major Federal action significantly affecting

the quality of the human environnent.”

B. St andard of Revi ew

The agenci es, thensel ves, have the primary responsibility

to conply with NEPA. As |long as an agency has taken a “hard
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| ook” at an action and has foll owed NEPA s procedures, a court
wi Il not overturn an agency’s substantive decision unless it
is arbitrary, capricious, or an abuse of discretion. gsee
Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 377
(1989). The Suprene Court has enphasized that “once an agency
has made a deci sion subject to [ NEPA s] procedural

requi renments, the only role for a court is to insure that the
agency has considered the environmental consequences; it
cannot ‘interject itself within the area of discretion of the
executive as to the choice of the action to be taken.’”
Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U. S.
223, 227-28 (1980); see also Citizens Against Burlington, Inc.
v. Busey, 938 F.2d 190, 194 (D.C. Cir. 1991) (quoting
Strycker’s Bay). While this standard of review is highly
deferential, it is not a rubber stanp. See Dubois, 102 F. 3d
at 1285. Under this standard, “a review ng court °‘must

consi der whether the decision was based on a consideration of
the relevant factors and whether there has been a clear error
of judgnent.’ This inquiry must ‘be searching and careful,’

but ‘the ultimte standard of reviewis a narrow one.” Marsh,

490 U. S. at 378; see also Sierra Club, 808 F. Supp. at 859

12Because NEPA does not set forth a standard of review,
the standard is that under the APA.

- 18-



(quoting Marsh).

l[11. Consideration of Smth Realty’'s Alternative Scenario

Plaintiffs’ primary allegation is that the governnent
vi ol ated NEPA by failing to consider Smth Realty’s proposed
Alternative Scenario. NEPA requires that an agency consi der
all reasonable alternatives:

[ Aln agency may not define the objectives of its

action in terns so unreasonably narrow that only one

alternative fromanong the environnmentally benign

ones in the agency’'s power would acconplish the

goal s of the agency’s action, and the EI'S would

become a foreordained formality. Nor may an agency

frame its goals in ternms so unreasonably broad that

an infinite nunber of alternatives would acconplish

t hese goals and the project would coll apse under the

wei gh of the possibilities.

Citizens Against Burlington, 938 F.2d at 196.

The governnent responds that its consideration of
plaintiffs’ Alternative Scenario is constrained by the
Conpetition in Contracting Act (“CICA”), 41 U.S.C. 88 253 et
seq., which was enacted in 1984 to provide for full and open

conpetition in the governnent’'s procurenent of goods and

servi ces. See Ameron, Inc. v. United States Army Corps of
Engineers, 787 F.2d 875, 879 (3d Cir. 1986), cert. dism ssed,
488 U. S. 918 (1988); see also United States v. Instruments,

S.A., Inc., 807 F. Supp. 811, 812 (1992) (citing Ameron). The
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drafters of CICA sought “to establish a statutory preference
for the use of conpetitive procedures in awarding federa
contracts for property or services, to inpose restrictions on
t he awardi ng of nonconpetitive contracts, and to permt
federal agencies to use the conpetitive nmethods nost conducive
to the conditions of the contract.” Rapides Regional Medical
Center v. Secretary, Department of Veterans’ Affairs, 974 F.2d
565, 567 (5th Cir. 1992) (citing S. Rep. No. 50, 98th Cong.,
2d Sess., reprinted in 1984 U.S. Code Cong. & Adm n. News 697,
2174) .

In attenpting to reconcile NEPA and CICA, the Court is
m ndful of the Council on Environnmental Quality (“CEQ)
advi sement that the consideration of alternatives is at the
heart of an EIS. See 40 C.F.R 8§ 1502.14; see also Citizens
Against Burlington, 938 F.2d at 194. “While an agency may
decline to give rigorous consideration to proposals that fall
far short of the project’s Need and Purpose, an agency may not
elimnate an otherw se reasonable alternative because it
presents only a partial solution to the stated purpose and
need for the project.” City of Alexandria v. Slater, 46 F
Supp. 2d 35, 42 (D.D.C. 1999). In this case, the governnent
states that the Alternative Scenario was rejected because it

fell far short of the governnment’s needs and woul d not neet
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t he governnent’s goal of increased operational efficiency.
See Laguna Greenbelt, Inc. v. United States Dep’t of Transp.,
42 F. 3d 517, 524 (9th Cir. 1994) (holding that proposal that
“woul d not nmeet the project’s goals of reducing traffic
congestion” was “properly rejected as not reasonably rel ated
to the purposes of the project”). The Court is not persuaded
that the governnment should consider proposals that offer only
nodi fied efficiency. The Court upholds the governnent’s

deci sion not to consider plaintiff’s Alternative Scenario for
the follow ng reasons.

A. D.C. Circuit Ruling in City of Alexandria v. Slater

Thr oughout the brief in support of their notion for
sunmary judgnment, plaintiffs cite City of Alexandria v.
Slater, 46 F. Supp. 2d 35 (D.D.C. 1999); rev’d, 198 F.3d 862
(D.C. Cir. 1999), for two propositions: (1) federal agencies
are in violation of NEPA if they fail “to analyze al
reasonabl e alternatives to their preferred action when
preparing the FEIS.” 46 F. Supp. 2d at 42; Pls.” Mem of P. &
A. in Supp. of Mot. for Summ J. at 17 n.5, and (2) “an agency
may not elimnate an otherw se reasonable alternative solely
because it presents only a partial solution to the stated
pur pose and need for the project.” City of Alexandria, 46 F

Supp. 2d at 42; Pls.” Mem of P. & A. in Supp. of Mt. for
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Summ J. at 22. In City of Alexandria, the Departnent of

Transportation (“DOT”) faced a challenge to its consideration
of proposals related to | arge-scale inprovenents to the
Wbodr ow Wl son Menorial Bridge. The DEIS published by the DOT
di scussed six alternatives that involved the construction of a
new bridge crossing and i nproved interchanges as well as an
addi tional alternative that involved repair of the existing
Bridge. The FEIS issued by the DOT gave detailed
consideration to eight alternative proposals, which included
seven “build” alternatives and one “no build” alternative, and
conpared the proposals on a range of criteria.

Both the DEIS and the FEIS for the project discussed the
“buil d” alternatives that contained twelve |anes; each
alternative also contained a | ane configuration that separated
| ocal and express traffic and contained a | ane dedi cated for
Hi gh Occupancy Vehicle (“HOV’') usage. “Although the FEIS
di scussed narrower eight- and ten-lane options, it did not
afford themfull treatnment as formal ‘alternatives’ because
the Adm ni stration concluded, on the basis of traffic
projections, that narrower river crossings would fall short of
meeting the Bridge's long-termtraffic needs.” City of
Alexandria, 198 F.3d at 865.

The district court ruled that the DOT viol ated NEPA by
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not considering a ten-lane river crossing as a reasonable
alternative and affording it detailed consideration. The DOT
had mai ntained that it did not discuss alternatives with fewer
than twel ve | anes because they would not neet the Need and
Pur pose of the project. However, the district court rejected
t he agency’ s claim and enphasi zed that the “Project Need”
statenment articulated the probl em as:

one of addressing the future transportati on needs of

the region within the context of the Constrained

Long- Range Pl an for the National Capitol Region.

Such a broad statenent of Need and Purpose hardly

provi des an unequi vocal basis for elimnating ten-

| ane alternatives fromconsideration w thout

ri gorous conpari son of the environnental, socio-
econom c, and cultural benefits.

City of Alexandria v. Slater, 46 F. Supp. 2d at 44.

On appeal the D.C. Circuit overruled the district court
and stated that the | ower court would be correct in its
assessnment if the agency had truly characterized its
obj ectives in such general ternms. The Court of Appeals found
t hat the agency had “instead focused specifically—inits
St at enent of Purpose and Need and el sewhere—on the traffic
needs that will exist twenty years after the project’s
approval, and its anal yses based on the 2020 traffic
projections denonstrate that a ten-|ane bridge would be

insufficient.” City of Alexandria, 198 F.3d at 868.
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The Court also el aborated on its previous holdings in
Natural Resources Defense Council, Inc. v. Morton, 458 F.2d
827, 836 (D.C. Cir. 1972) (holding that an agency shoul d not
“disregard alternatives nerely because they do not offer a
conplete solution to the probleni), and Citizens Against
Burlington v. Busey, 938 F.2d 190 (holding that a “reasonable
alternative” is defined by reference to a project’s
obj ectives).
The Court explained that its holding in Morton was prem sed on
the national scope of the problem being addressed: “ ‘When the
proposed action is an integral part of a coordinated plan to
deal with a broad problem the range of alternatives that nust
be evaluated is broadened.’” City of Alexandria, 198 F.3d at
868 (citing Morton, 458 F.2d at 835). Thus, because the
proposed sale of oil and gas | eases to subnmerged |l ands in the
Gul f of Mexico was a cross-agency effort, a “solution that
lies outside of an agency’s jurisdiction mght be a
‘reasonabl e alternative'; so mght an alternative within that
agency’s jurisdiction that solves only a portion of the
probl em given that other agencies m ght be able to provide
the remai nder of the solution.” Id. at 869.

But the court went on to contrast the W1 son Bridge

project with the cross-agency project at issue in Mrton,
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stating that “such a holistic definition of ‘reasonable
alternatives’ [as suggested by plaintiffs] would, however,
make little sense for a discrete project within the
jurisdiction of one federal agency.” 1d. The Court further
expl ai ned that “the Adm nistration has sole responsibility for
solving [traffic] problen{s]; were it to build a ten-1|ane
bridge, no one else would step in and alleviate the congestion
that would result. In this context, it is simply a non
sequitur to call a proposal that does not ‘offer a complete
solution to the problem’ a ‘reasonable alternative.’'” Id.
(enmphasi s added) .

In this case, this Court has the benefit not only of the
governnment’s SFO, which “represents a detailed description of
PTO s m ni mum needs for its consolidated headquarters that,
for the purposes of NEPA, reflects the underlying purpose and
need of the project,” Final Fed. Defs.” Opp'n to Pls.’ Mot.
for Summ J. at 5, but also a federal court decision
uphol di ng the SFO as an accurate representation of the PTO s
m ni mum needs. Another court has determ ned the SFO to
represent the governnent’s mnimum needs. Neverthel ess,
plaintiffs urge this Court to determ ne that the Alternative
Scenario fully nmeets the Need and Purpose of the project as

set out in the EIS despite the Alternative Scenario’s failure
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to nmeet the requirenents of the SFO. See PIs.” Resp. to
Defs.” Notice of Filing of the Court of Appeals’ Decision in
City of Alexandria v. Slater, at 2. Gven the inability of
the Alternative Scenario to satisfy the m nimum needs, the
Court finds that the governnent’s decision was not “arbitrary
and capricious.” The Court concurs with the D.C. Circuit in
stating that “it is sinply a non sequitur to call a proposal

t hat does not ‘offer a conplete solution to the problem a
‘reasonable alternative.’” City of Alexandria, 198 F.3d at
869.

Plaintiffs also argue that the congressionally-approved
Prospectus for this project nentions renovation as an
alternative but the SFO elimnates the possibility of
renovation. The Court disagrees. Renovation is still
possi bl e under the SFO al though it nust still nmeet the project
needs as expressed in the SFO. In fact, plaintiff Smth
Realty’'s Crystal City site consists of six renovated existing
of fice buildings and two new buil di ngs.

In addition, it appears to the Court that plaintiffs
woul d be satisfied if the technical requirenments of the
project were included in the DEIS despite the SFO s nore
appropriate location. Utimtely, plaintiffs are attenpting

to slide their Alternative Proposal under the general nature
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of the statenent of Need and Purpose. The Need and Purpose

di scusses inproving efficiency and upgradi ng physical
facilities, and wi thout the SFO, sinple changes could
reasonably be consi dered upgrades. The court in the Eastern
District of Virginia has already deterni ned what the m ni mum
needs of the Project are; it just happens to take the form of
the SFO. Thus, the Court finds that the D.C. Circuit’s recent
holding in City of Alexandria supports the governnment’s
position, and the Court concludes that plaintiffs’ Alternative

Scenario is not a reasonable alternative under NEPA.

B. Plaintiff's Ability to Chall enge the SFO

A gui ding principle throughout the Court’s consideration
of plaintiffs’ NEPA action is that the SFO has been subject to
chal l enge for arbitrariness and capriciousness. As such, the
Court al so recogni zes that “NEPA was not intended to repeal by
i nplication any other statute” and that “where a clear and
unavoi dabl e conflict in statutory authority exists, NEPA nust
give way.” Flint Ridge Dev. Co. v. Scenic Rivers Assoc., 426
US. 776,788 (1976). While an agency’s obligations under NEPA
are clear, Congress intended NEPA to be a suppl emental, and

not a superseding, statute. See Environmental Defense Fund v.
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Matthews, 410 F. Supp. 336, 337 (D.D.C. 1976) ("NEPA does not
supersede other statutory duties, but, to the extent that it
is reconcilable with those duties, it supplenments them").
Thus, although an agency cannot define its objectives in
unreasonably narrow terns, see City of Carmel-by-the-Sea v.
United States Dep't of Trans., 123 F.3d 1142, 1155 (9th Cir.
1997), the SFO in this case was chall enged by plaintiffs and
determ ned to represent the governnment’s nmi ninmumrequirenents.
See Tr., at 55-56; see also CESC Plaza Ltd. v. United States
Department of Commerce, Civ. A. 98-1837 (E.D. Va. July 29,
1999) (holding that the mninmumrequiremnents in the PTO s
Solicitation for Offers represents the PTO s needs).
Plaintiffs rely heavily on the general nature of the
st at ed Need and Purpose of the project, which is to “provide a
facility that can inprove operational efficiency and better
neet the needs of PTO s enpl oyees and custonmers.” Final Fed.
Defs.” Opp’'n to Pls’. Mot. For Summ J. at 4. Taking
plaintiffs’ argument to its | ogical conclusion, each bidder
woul d be able to determ ne and perhaps |l ater to argue whet her
its proposal actually inproves efficiency. The SFO obvi ates
this issue; it lists the m ni num needs of what would actually
i nprove efficiency and better neet the needs of the PTO s

enpl oyees and custoners. |In fact, the Court of Appeals
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essentially held the same when it stated that “NEPA' s

i njunction that agencies consider the environnmental inpacts of
“all reasonable alternatives’ does not substantively constrain
an agency’s choice of alternatives; to the contrary, it is

t hose very objectives that provide the point of reference for

a determ nation whether an alternative is ‘reasonable’ in the

first place.” City of Alexandria, 198 F.3d at 867. In this

case, the governnment sought to | ease space based on a
conpetitive bid process. Thus, given those objectives, the
SFO that came out of the conpetitive bid process, and the
Eastern District’s opinion, it is entirely reasonable for the
governnment not to consider plaintiffs’ Alternative Scenari o.
As the intervenor suggests, this view takes an agency's
requi rements under NEPA into full consideration and folds them
into the conpetitive bid process, effectively conpl enenting
and suppl enmenti ng an agency's requirenments under ClICA.  See
Tr., at 54-56. The governnent’'s decision not to consider
plaintiff’s Alternative Scenari o was based on a consideration

of the relevant factors and not on a clear error of judgnent.

C. Necessity of the SFO in Preparing the EI S

In finding that the governnent did not act in an

arbitrary or capricious manner, the Court also finds that an
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ElI S cannot be prepared w thout know ng what alternatives to

consider. See Kleppe v. Sierra Club, 427 U.S. 390, 401-02

(1976). Although the plaintiffs contend that its Alternative
Scenario neets the essential Need and Purpose of the
governnment, the Court finds that the SFO represents the
technical specifications of that very Need and Purpose.

W thout this representation, the Court would be forced to
determ ne, w thout any gui de, whether or not certain proposals
met the general Need and Purpose set forth in the EIS. The
Suprene Court addressed the issue of the timng of the

preparation of the EIS in Kleppe, in which several

envi ronnental groups sought to conpel the government to
prepare an EI'S before further devel oping the coal reserves in
the Northern Great Plains region. The Suprenme Court held

t hat :

In the absence of a regional plan of devel opnent,
there is nothing that could be the subject of the
anal ysis envisioned by the statute for an inpact
statenment. Absent an overall plan for regional

devel opnent, it is inmpossible to predict the |evel

of coal-related activity that will occur in the
region identified by respondents, and thus

i npossi ble to analyze the environnmental consequences
and the resource commtnments involved in, and the
alternatives to, such activity.

Id. In this case, without the SFO in place, the government

woul d not know either what actions or alternatives to consi der
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or what the potential environnental inmpacts would be. Thus,
wi t hout the SFO

any attenpt to produce an inpact statenment woul d be

little nore than a study along the |lines of the

[ Northern Virginia devel opnent], containing

esti mates of potential devel opnent and attendant

envi ronnent al consequences. There would be no

factual predicate for the production of an

envi ronnental inpact statenent of the type

envi si oned by NEPA.

Id. at 402. The Kleppe Court pointed out that when the
“bounds of the analysis are defined,” an “agency can analyze
the environnmental consequences and describe alternatives as
envi sioned by [NEPA].” 1d. at 402 n.14. As the governnment
enphasi zed during the notions hearing, “agencies don't just go
out and do NEPA just to do NEPA.” Tr., at 32. Therefore, the
Court finds that the SFO nust be in place in order to trigger

t he governnment’s obligations under NEPA.

D. O her “Contract”-Driven EISs

The Court also finds that the facts in this case are
sufficiently simlar to those in other cases in which the
contours of the EIS were driven by requirenents that were
out si de the bounds of NEPA. Vhile the Court is well aware
t hat an agency cannot circumvent NEPA by referring to a narrow

contract, at |east one court has recently noted the limts
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that contracts place on an agency’s ability to consider
alternatives. |In Alaska Wilderness Recreation & Tourism
Assoc., 67 F.3d 723 (9th Cir. 1995), the Ninth Circuit
consi dered an action that sought to enjoin the United States
Forest Service fromcontracting for harvest of national tinber
after the cancellation of its 50-year sales contract with the
Al aska Pul p Corporation (“APC’). The issue before the court
was t he adequacy of Environnental |npact Statenments that were
produced before the contract cancell ation.

There, the plaintiffs sought to force the Forest Service
to consider other alternatives in light of the fact that, as a
result of the contract cancellation, the Forest Service was no
| onger constrained by the contract’s requirements for tinber
volume. In evaluating the parties’ argunments, the Court
enphasi zed in several places the “degree to which the EISs
were contract-driven,” id. at 729, and that each EIS
“explain[ed] that the alternatives considered for detailed
study were those which nmet the requirenments of the APC
contract.” Id. In addition, the “No action” alternative,
which is the “benchmark by which effects of all action
alternatives are neasured,” was not even considered “vi abl e
because it would not nmeet m ni num APC contract vol une

requi rements.” 1d. at 730. The Court’s review of the EISs
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led it to conclude that “the Forest Service took into account
ot her needs and uses only to the extent that they permtted
contract requirenments to be met” and that they could not know
“to what extent other alternatives, elimnated fromthe EISs
because they did not nmeet volume requirenents, m ght have been
considered in detail.” Id ; see also Narrows Conservation
Coalition v. Grantham, No. 98-35625, 166 F.3d 1218, 1999 W
49100, at *3 (9th Cir. Feb. 1, 1999) (“VWile we agree with
Narrows’ assertion that reliance on either the TTRA® or the
TLMP¥ in setting the project’s purpose does not relieve the
Forest Service of its obligation to conply with NEPA, the
Forest Service properly relied on these factors when arriving
at the target harvest volune.”).

The degree to which the EISis SFO-driven in this case is
anal ogous to the APC contract in Alaska Wilderness. The SFO
has been chall enged and upheld as a representation of the
m ni mum requi rements for PTO consolidation, and the plaintiffs

do not dispute that ruling.?® As a result, the Court finds it

3The Tongass Ti nber Reform Act, Pub. L. No. 101-626, 104
Stat. 4426, was enacted to protect certain |ands and riparian
habitats in the Tongass National Forest.

“The Tongass Land Managenent Pl an established general
goals for the land in the Tongass National Forest.

The plaintiffs argue that although the court in the
(continued...)
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reasonabl e that once the agency’s m ni num requi renents have
been established, the agency cannot and should not consider
alternatives that do not neet those specifications.

Simlarly, in City of Tenakee Springs v. Clough, 915 F.2d
1308 (9th Cir. 1990), the court cautioned that the agency’'s
failure to consider seriously any “alternative to the rigid
application of its own interpretation of the contract
requi renments [for tinmber harvesting] raises serious questions
of conpliance with the applicable law.” 1d. at 1312. The
court reasoned that the contract at issue had been anmended
el even times previously and coul d have been anended again.
Here, the governnent’s adherence to the SFO i s understandabl e
in light of the procedural posture of this litigation. The
SFO (contract) was anmended t hroughout the conpetitive bid
process, heavily litigated, and determ ned to be a
representation of the governnent’s m ni num needs. Thus, this
Court has the benefit of a well-reasoned federal opinion that

ultimately frames the agency’s need to consider alternate

13(C. .. continued)
Eastern District of Virginia determ ned that the SFO is not
arbitrary or capricious with regard to CICA, it still may be
arbitrary and capricious in |light of NEPA. See Tr., at 59-62.
G ven the operation of the two statutes in tandem this Court
is uncertain how it could apply an “arbitrary and caprici ous”
standard that is different fromthe one that the court in the
Eastern District of Virginia previously applied.
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proposals and is able to rely upon that Court’s decision

instead of the agency’s own interpretation.

E. Unr easonabl eness of the Alternative Scenario

Finally, the Court also notes that the purpose of NEPA is
for the governnent agency to make a “reasonably thorough
di scussion of the significant aspects of the probable
envi ronnmental consequences” of a proposed action. See City of
Carmel-by-the-Sea, 123 F.3d at 1150. An agency “need not
consider all possible alternatives for a given action, nor
must the agency sel ect any particular alternative. Rather,
t he agency must consider a range of alternatives that covers

the full spectrum of possibilities. Sierra Club v. Watkins,
808 F. Supp. 852, 872 (D.D.C. 1991) (enphasis added). The
Court is mndful of the D.C. Circuit’s requirenment of “strict
conpliance” with NEPA s “inflexible” procedural requirenents
but concludes that the governnent’s decision not to consider
the Alternative Scenario was reasonable, given the simlar

environnental effects of the “No Action” alternative and the

“Alternative Scenario.”

V. The Governnent's Definition of “No Action”

NEPA requires agencies to consider the environnental
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consequences of an agency’s decision to take “No Action.”
Plaintiffs argue that the government illegally redefined the
“No Action” alternative fromthe DEIS to nean “Action” in the
FEI'S. Plaintiffs assert that the governnment incorrectly
interprets “No Action” to mean that other buildings will be
built on the two sites in Alexandria instead of the PTO and
insist that “No Action” neans maintaining the status quo. The
governnment counters that the foreseeable uses of the property
indicate that it would be devel oped whet her the PTO
consol i dation took place or not and that to consider such
antici pated devel opnent is a reasonabl e judgnment call.

The inclusion of foreseeabl e devel opnent in evaluating a
“no Action” alternative was followed in Nashvillians Against
I-440 v. Andrew L. Lewis, Jr., 524 F. Supp. 962 (M D. Tenn.
1981). In Nashvillians, plaintiffs also argued that a “No
action” alternative nmeant a “do nothing” alternative. There,
as here, plaintiffs pointed to a CEQ i nformati onal nenmorandum
that states that "it is difficult to think of a situation
where it would not be appropriate to address a 'no action’
alternative." 46 Fed. Reg. 18,026, 18,027 (1981); see also
Pls.” Mem of P. & AL in Supp. of Mot. for Summ J. at 26
(“The no action alternative is, in the words of this Court,

the ‘nmost significant alternative, since only an adequate
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expl anation for its rejection can provide the new programw th
its very raison d’étre.’”) (citations omtted). The

Nashvillians court noted, however, that:
in the sanme nmenorandum CEQ recogni zes that where a
choice of "no action" by the agency would result in
predictable actions by others, this consequence of
the '"no action" alternative should be included 1in
the analysis. For exanple, if denial of perm ssion
to build a railroad to a facility would lead to
construction of a road and increased truck traffic,
the EI'S should anal yze the consequence of the "no
action" alternative.
524 F. Supp. at 988; see also Fed. Reg. 18,026. The obvi ous
implication is that where, as here, a decision by the
governnment not to consolidate its facilities on undevel oped
| and would result in significant private commercial and
residential devel opnent on the vacant property, the
consequences of that alternative devel opnment should be

addressed. The "No Action" alternative does nothing nore than
that. See 524 F. Supp. at 988. See also, Communities, Inc. v.
Busey, 956 F.2d 619, 626 (6'" Cir. 1992) (upholding an agency’s
“No Action” analysis that assuned certain nei ghborhood
denolition woul d take place whether or not the proposed

ai rport expansion went forward). It is worth noting that the
Envi ronmental Protection Agency reviewed the nodification in
the “No Action” scenario and endorsed the change. See Adm n.

R. at 015000.
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Thus, this Court finds that the government’s view of the

“No Action” alternative is reasonabl e.

V. The Agency’'s “Hard Look” at Environnmental |npacts

Anot her substantive area of this litigation concerns the
agency’s “hard | ook” at various environnmental inpacts. The
CEQ regul ati ons provide that an environnental inpact statenment
“shall [contain] a full and fair discussion of significant
envi ronnental inmpacts” and that “[i]npacts shall be discussed
in proportion to their significance.” 40 C.F.R 88 1502.1,
1502. 2(b); see NEPA § 102(2)(C) (i), (ii), 42 U.S.C. §

4332(2) (O (i), (ii); see also Citizens Against Burlington,
Inc. v. Busey, 938 F.2d 190 (D.C. Cir. 1991). In other words,
NEPA requires agencies to take a “hard | ook” at the

envi ronnental inmpacts of a proposed action. To satisfy this
“hard | ook” requirenment, agencies nmust consider the
environmental effects of their actions “to the fullest extent
possible.” City of Alexandria v. Slater, 46 F. Supp. 2d 35,
43 (D.D.C. 1999). Specifically, “the FEIS nust identify and
anal yze the effects the project is projected to have on
environmental factors.” Id. at 45 (citing NRDC v. Hodel, 865

F.2d 288, 294 (D.C. Cir. 1988)).
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Courts have applied a “rule of reason” to “determ n[e]
whet her an EI'S contains a reasonably thorough discussion of
the significant aspects of the probabl e environnental
consequences.” City of Carmel-by-the Sea, 95 F.3d at 899.

The court nust | ook to whether the agency has gone “beyond
mere assertions and indicate[d] its basis for them” DuBois,
102 F.3d at 1287. More inportantly, the Court nust ensure
that the agency has fully explicated “its course of inquiry,
its analysis and its reasoning.” Id. |In addition, the court
“must determ ne whether, in the context of the record, the
agency’ s deci sion—and the analysis on which it is based—+s too
unreasonable for the law to permt it to stand.” Id.
(citation omtted). Reviewi ng courts nust apply a rule of
reason because they should not “fly speck” an EI'S and “hold it
i nsufficient based on inconsequential or technical
deficiencies.” 1Id. (citation omtted).

In this case, plaintiffs argue that the governnment fail ed
to take a “hard | ook” at the inpact of governnment buil dings on
(1) the Alexandria neighborhood, (2) the cunulative traffic
i npacts, (3) hazardous waste issues, (4) historic resources,

(5) air quality, and (6) environnental justice.
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A. | npact of Governnent Buil dings on the Al exandria
Nei ghbor hood

Plaintiffs first argue that the governnent failed to
exam ne adequately the inpact of the governnent buildings on
t he Al exandri a nei ghborhood. Essentially, plaintiffs state
t hat the governnent did not address the nei ghborhood
residents’ severe criticismof the Carlyle site. The
residents worry that building a “massive” governnment conpl ex
next to a residential neighborhood w Il “dramatically and
permanently harm the environnent of this Al exandria
nei ghborhood.” Mem of P. & A in Supp. of Mdit. for Summ J.
at 31-32. Plaintiffs’ primary concern is that the PTO project
conflicts with the original nei ghborhood plan, which called
for m xed use of the land, with sonme residential and some
commerci al devel opnent. See Admin. R, at 000673; Adm n. R
at 000680-000681; see also FEI'S, at B.5-4.

The government maintains that it exam ned the potenti al
i npacts of the proposed consolidation project on the
nei ghborhood in great detail, including | and use and pl anning

i ssues, zoning inpacts, and visual inpacts. According to the

18Al t hough the plaintiffs’ briefs do not specifically
focus on visual inpacts, the Court also finds that the
governnment included a detailed and thorough anal ysis of the
vi sual inpacts at each of the proposed sites. The visual
I npact assessnent was based on “standard visual i npact
(continued...)
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governnment, plaintiffs’ criticism focus on six letters
submtted by Carlyle residents as well as the testinmony of two
citizens at the public hearings.

Upon review of the Admi nistrative Record, the Court
agrees with the governnment that:

[t] hese letters, primarily fromindividuals in the

Carlyl e nei ghborhood who oppose the proposed action,

rai sed i ssues dealing with traffic, zoning, visual

i npacts and potential inpacts to historic resources.

These comments did not contain any new information
concerning these resource inpacts, nor did they

18(...continued)
met hodol ogy i ncl udi ng revi ew of proposed plans, sections,
el evations and nodels for each site, review of existing data
on buil ding heights and el evations in the areas surroundi ng
the alternative sties, and an assessnent of potential views
al ong existing view corridors.” DEIS, at 4-50. |In addition,
t he governnent assessed the potential views along the
corridors by using photographs and conputerized vi sual
simul ati on techniques. As such, the discussion is replete
with “before and after” pictures that sinulate the visual
i npact of the proposed consolidation and neasures that can be
taken to mtigate the views. See DEIS, at 4-56 - 4-58, 4-62,
4-64 - 4-65, 4-69 - 4-70, 4-72.

The governnment concluded that the “[Carlyle] devel opnent
woul d conpl etely change the visual character of the existing
site,” which is currently undevel oped. DEIS, at 4-59. The
governnment al so assessed the visual inpact on the area froma
variety of locations and determni ned that the project would
have m nor to noderate visual inpacts on certain views. See
DEIS, at 4-61 - 4-66. U timtely, however, the governnent
concluded that in |ight of the poor visual quality of the
current site and the m xed-use devel opnent plans, “the
proposed PTO conplex at Carlyle would have a positive visual
effect on the site.” DEIS, at 4-61. Thus, the Court is
satisfied that the governnent’s discussion is “reasonably
t horough” and that the government has taken a hard | ook at the
vi sual inpact of the proposed PTO consolidation.
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rai se additional concerns with specific inmpacts that
had not been analyzed in the DEIS.
Admi n. R, at 000666-000724. The Court finds that nost of the
coments focus on the desires of residents for the governnment
to take the proposed project el sewhere because it woul d
overwhel mthe m xed-use community. However, the Court
determ nes that the governnment has adequately exam ned these
i npacts, as denonstrated by the followi ng review of the EIS.
First, the DEIS begins its discussion of the Carlyle site
by describing it as being “located within a 16-block (76-acre)
pl anned m xed-use devel opnent” in Alexandria, Virginia. See
DEI'S, at 3-10. The DEIS notes that the United States
Court house, the Carlyle Towers, and the Tinme Life Building
were the first-built elenments of the m xed-use plan, and the
DEIS |lists the rel evant square feet of office, residential,
and retail space planned for the area. See DEIS, at 3-10.
Wth respect to | and use and planning issues, the DEIS
contains a |l engthy discussion of the three proposed sites and
i ncludes detailed maps that represent, inter alia, the current
commerci al, and residential usage of the land. See DEIS, at
3-9 - 3-14. The governnent noted that all three sites fall
“Wthin the region for which the National Capital Planning

Comm ssi on (NCPC) prepares |and use plans and policies for
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federal facilities and lands.” DEIS, at 3-14. As such the
government was quite m ndful of the NCPC objective to

“[e] ncourage m xed uses within Federal buildings when
econom cally feasible and consistent with the buil ding
design.” DEIS, at 3-16.

Simlarly, the DEIS discusses the City of Alexandria's
Small Area Plan for the King Street/Ei senhower Avenue
Metrorail Station, which designates the Carlyle site as part
of the Duke Street Coordi nated Devel opment District (“CDD").
The Duke Street CDD specifies that devel opnent on the Carlyle
site should provide “a m x of uses to include office, retail,
residential, hotel, and support facilities including active
and passive recreation and day care centers.” DEIS, at 3-24.
The DEI'S al so notes that the Carlyle devel opment project was
i ssued a CDD Special Use Permit in April 1990, which “entitles
the project to be developed [in a manner consistent] with the
uses and gross square footage” set forth in Table 3.2.2-1' of
the DEIS. See DEIS, at 3-25, 3-27.

As part of its analysis of neighborhood inpacts, the
government concedes that inplenmentation of the PTO
consolidation at the Carlyle site would be “inconsistent with

t he approved devel opnent plan under the CDD Special Use

"Permtted Uses and Gross Square Footage-Carlyle Site.
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Permit” due to the inclusion of two above-grade parking
structures and the closing of two streets, both of which
change the circulation throughout the devel opnent. The
governnment also admts that the proposed concentration of

of fice space in the center of the devel opnent is inconsistent
with the CDD, which supports the distribution of office,
residential, retail, and hotel space throughout the

devel opment. The ultimte concl usion, however, was that
despite these inconsistencies, “the PTO conpl ex would not
alter the final overall mx of office, retail, and residenti al
uses within the Devel opnent District as specified in the CDD
zoning.” FEIS, at B.5-5. Taken as a whole, the governnment’s
di scussi on of the environnental inpact on Al exandria

nei ghborhood is sufficiently thorough and satisfies the “hard

| ook” requirenment.

B. Cunul ative Traffic | npacts

Plaintiffs allege that GSA has failed to give adequate
attention to the traffic inpacts of the proposed consolidation
at one of the Alexandria sites, particularly the cunmulative
i npacts of the consolidation in conjunction with other planned
devel opnents in the area. Plaintiffs contend that the EIS

does not evaluate the cunul ative inpacts of planned
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construction at the Whodrow W1 son Bridge, the Springfield

I nt erchange of the Beltway (known as the “M xing Bow "), and
the construction of the National Harbor project immedi ately
adj acent to the Whodrow W1 son Bridge, as well as the inpact
of the potential PTO site itself. The governnment counters
that it has thoroughly reviewed the traffic issues of the
proposed PTO consolidation; it states that it set forth the
basi ¢ net hodol ogy for its analysis of traffic inpacts in the
vicinity of the alternative sites, considered any increased
travel tine for PTO enpl oyees, conpletely analyzed potenti al
traffic inpacts, and reasonably identified mtigation

measur es.

The governnent begins its analysis of the traffic inpacts
by di scussing the highway and transit systenms that residents
use to travel through the Washington, D.C. netropolitan area.
See DEI'S, at 3-95 - 3-97. The DEIS then | ooks at the current
enpl oyee travel patterns by considering where enpl oyees live
and how and when they travel to work. See DEIS, at 3-97 - 3-
100. The governnent then explains the nethodology for its
anal ysis of the traffic inpacts in the vicinity of the
alternative sites. The DEIS applied the 1994 H ghway Capacity
Manual , which the government clains is the standard industry

procedure for determning the ratio of traffic volunme to
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avai |l abl e roadway capacity, or volunme-to-capacity (“V/C").18
The governnment considered the congested nature of the

Washi ngton nmetropolitan area, acknow edging that the “area is
anong the nation’s nost congested,” DEIS at 4-79, and is
expected to worsen. See DEIS at 4-79. The governnent
evaluated the V/Cratio for twenty-one intersections, of which
fourteen currently operate under capacity during both norning
and afternoon peak peri ods.

The Court finds that nost of the initial issues raised by
the plaintiffs in their brief, such as esti mtes of off-peak
travel conditions and “quantification of the reduction on
capacity and the resulting increased travel tine for PTO
enpl oyees”, see Pls.” Mem of P. & A in Supp. of Mt. for
Summ J. at 34-5, venture into areas of agency expertise on
which this Court is neither qualified nor advised to pass

judgment . The Court is in no position to determ ne whet her

¥l'n addition, plaintiff Smith Realty’s consulting firm
Cal | ow Transportation Consulting, used the same Manual as the
basis for sonme of its coments. See FEIS, at C- 312.

PpPlaintiffs also state that the governnent failed to
adopt and rely upon an EIS prepared for the Navy in the early
‘90s. The two projects are distinguishable if only because
t he Navy project assessed the inpact of 21,000 enpl oyees
whereas the PTO project involves only 7,100 enpl oyees. See
Adm n. R, at 014797. In addition, many transportation
i nprovenents have been nmade in the area since the Navy study,
and the Navy project “applied a higher Ievel of service

(continued...)
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t he governnment needed to include this data in order to assess
traffic inpacts. 1In fact, in areas requiring technical
expertise, a reviewing court is usually at its nost

deferential. See Marsh v. Oregon Natural Resources Council,
490 U. S. 360 (1989); see also Baltimore Gas & Electric Co. v.
NRDC, 462 U.S. 87, 103 (1983). The Court is satisfied that,

with respect to these nethodol ogy di sputes, the governnent has
made a serious attenpt to identify and analyze the traffic
i npacts of the devel opnent of each of the alternative sites.
The second area of criticismis the issue of cumulative
traffic inpacts, particularly those associated with the
proposed repl acenent of the Whodrow W | son Bridge and
i nprovenents to the Mxing Bowl. The CEQ Regul ati ons defi ne
“cunul ative inpact” as:
the inmpact on the environnent which results fromthe
increnmental inpact of the action when added to other
past, present, reasonably foreseeable future actions
regardl ess of what agency (Federal or non-Federal)
or person undertakes such other actions. Cunulative
i npacts can result fromindividually mnor but

coll ectively significant actions taking place over a
period of tine.

9. ..continued)
standard” than the PTO project. 1d. The nmenorandum al so
concluded that the PTODEIS is not the appropriate docunent
for conparing the Navy DEIS. See Admn. R, at 014797.
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40 C.F.R. 8 1508.7. The standard for determ ning the adequacy
of the EIS is whether the agency reasonably identified and
di scussed various inpacts. See Tongass Conservation Society
v. Cheney, 924 F.2d 1137, 1140 (D.C. Cir. 1991). Plaintiffs
are correct that the DEIS does not contain a clear discussion
of these issues. Even the analysis contained in the FEIS, in
direct response to comments on this issue, is far nore cursory
t han the agency’s analysis of other traffic inpacts.

However, the GSA did consider cumulative inpacts in
vari ous aspects of its traffic analysis. First, as the
governnment indicates, the initial tier of its traffic analysis
i ncorporated regional traffic projections conpiled by
Met ropol i tan Washi ngton Council of Governnents. The DEIS al so
relied upon projections fromthe Virginia Department of
Transportation (“VDOT”), both current and for 2003 (the year
sel ected by the initial “scoping” process as the appropriate
anal ysis year for future traffic inpacts), that reflected
regi onal demand and road construction projects. Additionally,
in response to comments on the DEIS, the governnent gave a
nore explicit account of its nethodol ogy and reasoning with
respect to cunulative traffic inpacts in the FEIS. See FEI S at

B-2 - B-4. The report concludes that:
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there would be no cumulative Iimpacts associated with

the consolidation of the PTO at the proposed

Al exandria sites (Carlyle or Eisenhower) because (1)

the timng and sequence of the unrelated traffic

i nprovenents would not interfere with the PTO sites,

and (2) the Congestion Managenent Pl ans prepared and

i npl emented by state officials woul d adequately

address traffic created by those projects.

Mem of P. & A. in Supp. of Fed. Defs. Mot. for Summ J. at 29
(enmphasi s added); see also FEI'S, at B.8-2 - 8-3.

Specifically, the governnent states its reliance upon the
demand forecasts and Congesti on Managenent Prograns prepared
by the Virginia Departnment of Transportation (“VDOT") with
respect to the Wlson Bridge and M xing Bow construction
projects. The governnment relies upon the stated conm t ment of
the VDOT to “maintain[] current |evels of transportation
service during peak traffic periods for both projects.” FEIS,
at B.8-3. This assunption is reasonable, the FEIS suggests,
because of the success of the Congesti on Managenment Program
(“CWP”) in mintaining traffic flow through the w dening of
Interstate 66, as docunented in a VDOT report on the |I-66
project. Id. The comments also reference the EIS for the
W | son Bridge Construction Project, and its discussion of the
many planned road projects related to that project.

As this Circuit nmade clear in Coalition on Sensible

Transportation, Inc. v. Dole, 826 F.2d 60 (D.C. Cir. 1987), an
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agency is not required to duplicate the analysis of earlier
studi es when considering cunul ative inpact, but rather may
i ncorporate the findings of a previous study into the
background data used to assess the inpact of the new project.
See Coalition on Sensible Transportation, Inc., 826 F.2d at 70
(stating “[i]t makes sense to consider the ‘increnental
i npact’ of a project for possible cunmulative effects by
incorporating the effects of other projects into the
background ‘ dat abase’ of the project at issue, rather than by
restating the results of the prior studies.”)
The government maintains it has done so here. See Fed. Def.’s
Mot. Summ J. at 31.2°

Essentially, the agency relies on VDOT's CMP to determ ne
that there will not be a significant inmpact on traffic from
the construction projects at the Springfield Interchange and
the Wlson Bridge. In addition, the agency relies on its own
proposed traffic mtigation neasures to offset the detrinental
i npact of the PTO project itself (treating the Ei senhower and
Carlyle sites as the sane for purposes of this traffic

anal ysis). See DEIS at 4-93. That analysis makes reference to

2The FEI'S al so specifies its own limtations; the scoping
process sel ected 2003 as the proper year to assess future
transportation inmpacts, therefore the EIS does not address the
cumul ative inpact on traffic once the WIlson Bridge and M xi ng
Bow projects are conpleted. FEIS at B. 8-3.
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the EI'S prepared for the WIson Bridge construction project,
substantiating to the agency’s claimthat it studied that
document and incorporated its findings into the assessnment of
the PTO project. Id.

Whil e the agency woul d have done well to provide a nore
extensi ve di scussion of these issues, the Court finds that the
information it did supply was sufficient to indicate that it
considered these traffic inpacts and to facilitate neani ngful
comment on the issue. Critics may disagree with the agency’s
wi sdomin relying on the VDOT forecasts for managi ng the
W I son Bridge and M xi ng Bowl construction projects, but the
Court does not believe such analysis is “too unreasonable for

the law to permt it to stand.” Dubois, 102 F.3d at 1287.

C. Hazar dous WAst es

Plaintiffs’ next argunent is that the governnent viol ated
NEPA by | eavi ng hazardous waste concerns | argely unaddressed
by the DEIS and FEIS. First, plaintiffs argue that excavation
at the Ei senhower site has increased from 194,000 cubic yards
of unknown materials to 450,000 cubic yards, wi thout any
mention of the expected environnmental inpacts associated with
t he excavation. Next, plaintiffs assert that the 1997 site

assessnment of the Ei senhower site used by the governnent was
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deficient and did not |ocate any hazardous wastes because it

i nvol ved only four sanples and m ssed wastes that were found
in a 1995 investigation. Finally, plaintiffs point out that a
full delineation and characterization of the contam nants
found at the Carlyle site was not provided.

The governnment maintains that there is extensive
di scussi on of the hazardous waste issue at all the alternative
sites. See Mem O P. & A. in Supp. O Fed. Def.’s Mt. For
Summ J. at 23. As the governnent acknow edges, the
Envi ronment al Protection Agency indicated that GSA should | ook
at additional information with regard to hazardous wastes
before preparing an FEIS. 1d. at 24. Once GSA produced a chart
with additional information on hazardous waste issues at the
proposed sites, EPA stated that its concerns had been
“‘“adequately addressed.’ ” Id.

The Court agrees with plaintiffs that the record points
to inconsistent information regarding the existence of
hazardous materials at the Ei senhower site. However, it does
not necessarily follow that the agency has failed to nmeet its
responsi bilities under NEPA. Here, GSA acknow edged the
di screpancy in the studies at the site, FEIS at B.9-11, and
determ ned that the proposed renedi ati on nmeasures woul d be

sufficient to deal with whatever hazardous wastes m ght be

-52-



encountered at the site. The EPA was satisfied with the

eval uation for this stage of the process, suggesting that nore
study should be done on the site ultimtely selected for the
project. See Mem O P. & A. in Supp. of Intervenor-Def. Mbt.
Summ J. at 28-09.

Finally, plaintiffs argue that a full delineation and
characterization of the Carlyle site is needed because of
previously identified contam nants. The governnment responds
t hat the:

Carlyle property exhibits soil contam nation and the

presence of hazardous materials to the extent that

it is likely that further sanpling will be needed
bot h before and during any construction activities.

It is also likely that such materials will be found
during construction and that the presence of
contam nated soils wll result in treatnment and/or

renmoval costs. However, since the likely presence
of these materials is known, and since the Carlyle
site devel opers have a reasonably good idea of both
t he nature of and the nobst probable |ocation of such
hazardous materials based on the testing and
remedi ati on conducted to date, it is probable that
the construction project can be planned to ensure

t he proper identification, treatnent and/or renoval
of any such materials in accordance with all
applicable local, state, and federal regul ati ons.

FEI'S at B. 9-10.
The comments plaintiffs cite for their assertion that a
full delineation and characterization of the site is necessary

state that it is doubtful that “an accurate estinmte can be
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prepared . . . as full delineation and characterization has
not been conpleted.” Admn. R, at 000039. Those conments do
not state, however, that such a characterization is necessary,
but instead that a pattern of problenms simlar to those
previously detected may be encountered on the remaining
parcels. Admin. R, at 000038. Table 9-3 of the FEI S
summari zes the avail abl e docunmentati on of
i nvestigation/remedi al actions for the alternative sites and
lists activities on the Carlyle site from January 1989 through
March 1998. The summary of the Carlyle site takes up al nost
t hree pages and contains al nost four times as nmany
i nvestigations as any other site. See FEIS, at B.9-20 - B.9-
23. While the hazardous waste problens on the site indicate
that nmore contam nants may be found, the Court is satisfied
that the decade of testing of the site may reasonably provide
devel opers with an idea of where the contam nants nmay be
| ocated without further delineation and characterization.
Therefore, this Court rejects the need for a new
delineation at the Carlyle site sought by plaintiffs and finds

that the governnent has taken a sufficiently “hard | ook” at

2ISummary of Avail abl e Docunment ati on of I|nvestigation/
Remedi al Actions for the Alternative Sites.
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t he hazardous waste issues with respect to soil excavation and

site assessnment at the Ei senhower site.

D. Hi storic Resources

Plaintiffs argue that the governnent failed to exan ne
i npacts on historic resources adequately and to avert such
i npacts. Plaintiffs focus on the demolition of a historic
rai |l road Roundhouse at the Carlyle site. Plaintiffs contend
that the only reason the EI'S contains no nention of comments
by the Virginia State Historic Preservation Ofice (“SHPO") is
t hat the governnent did not furnish the SHPO with a copy of
the EIS until after the close of the coment period. See Mem
of P. & AL in Supp. of Pls.” Mdt. for Summ J. at 40. The
governnment counters that they incorporated many of the
comments fromthe Virginia SHPO and that the head of the
Virginia Departnment of Historic Resources? was on the mailing
list of federal and state officials that received the DElS.
The governnment al so argues that when they | earned that the

Roundhouse was schedul ed to be denvolished, they took i nmedi ate

22ln Virginia the State Historic Preservation Ofice is
call ed the Department of Historic Resources.
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steps to forestall its denolition, including sending several
letters to the LCOR, the offeror and intervenor. In addition,
t he governnent states that the nmaster devel opment plan for the

property provided for the denolition of the Roundhouse.

1. Recei pt of the DEIS

Al t hough the record indicates that the SHPO di d not
receive the DEIS until July 10, 1998, see Adm n. R, at
014440, the record also reveals that the SHPO had anpl e
opportunity to coment upon the information that was to appear
in the DEIS. For instance, the April 1, 1998 letter fromthe
Departnment of Historic Resources states that the Departnent
recei ved the governnment’s “subm ssion of the draft Section
1062% docunent ation of the proposed consolidation of the U.S.

Patent and Trademark Office in Northern Virginia” and included

23Section 106 of the National Historic Preservation Act
provi des that any agency having jurisdiction over a federally-
assi sted project “shall, prior to the approval of expenditure
of any Federal funds on the undertaking . . . take into
account the effect of the undertaking on [any district, site,
bui | di ng, structure, or object that is included or eligible
for inclusion in the National Register].” 16 U S.C. § 470f;
see also City of Alexandria, 46 F. Supp. 2d at 46. “Under
regul ations inplenmenting Section 106 [GSA] is required to
identify historic properties within the area of potenti al
effects of the project, and nust perform an analysis of the
likely inmpacts on those properties.” City of Alexandria, 46
F. Supp. 2d at 46; see also C.F.R Part 800 (1998).
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the agency’s review of the informati on and comments. Adm n.
R., at 014389. Moreover, the governnent responded to a letter
fromthe SHPO, clarified and expanded on various points raised
by the SHPO s letter, and agreed to make rel evant changes in
the DEI'S. See Admin. R, at 014443. |In addition, a June 29,
1998 letter to the Advisory Council on Historic Preservation
(ACHP) included the comments fromthe Virginia SHPO. Finally,
David Dutton, the head of the Virginia Departnent of Historic
Resources, was on the mailing list for federal and state
officials that received the DEIS. See DEIS, Appendix B, at B-
3. Thus, plaintiffs claimthat the governnent failed to

circulate the DEIS for comments i s unfounded.

2. Denplition of the Historic Roundhouse

Plaintiffs also argue that the governnent failed to
prevent the destruction of a historic roundhouse in Al exandria
on the Carlyle site. The historic Roundhouse, first
constructed in 1916-1917, was capabl e of housing twenty
| oconptives. See Admin. R, at 014311. The Admi nistrative
Record indicates that GSA took steps to prevent the
destruction of the Roundhouse. 1In a letter dated January 29,
1998, GSA warned LCOR that “any action that affects the

potential historic nature of [the roundhouse] could have
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negative ranifications under current |aw and specifically with
respect to GSA's consideration of [LCOR s] proposal.” Adm n.
R, at 014456. Furthernore,

[d]espite its consistent efforts, GSA was unable to

prevent, or even delay, the denolition of the

roundhouse before conpleting its review and anal ysi s

of the site and LCOR s offer. W believe that GSA's

letter to LCOR warning of ‘negative ramfications

under current |aw denonstrates that GSA understood

its responsibilities pursuant to Sections 110(k) and

106 of the NHPA and that it had adequately advised

LCOR about their concern for the fate of the

roundhouse. . . . GSA's efforts m ght have been

nore effective had it provided LCOR with explicit

and detailed informati on about the NHPA and the

scope and extent of the ‘negative ram fications’
that it foresaw.

Adm n. R, at 014457.

Al t hough the ACHP concl uded that “the record .
suggests that LCOR and the property owner undertook a course
of action to renove the roundhouse fromthe site to elimnate
what they perceived as a potential inpedinment to GSA s
consideration of LCOR s offer,” Admn. R, at 014457, the
ACHP stated that the next step was for GSA to determne if
LCOR and the property owner intended to avoid the requirenents
of Section 106. See Adm n. R, at 014457. GSA determ ned

that “the offeror did not intend to avoid the requirenments of

Section 106 and the circunstances justify keeping the offeror
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in the conpetition despite the denolition of the historic
roundhouse structure.” Admn. R, at 014458.

GSA found “no intent on the part of [LCOR] or the owner
of the property to avoid the requirenments of Section 106.”
Adm n. R, at 014459. GSA concluded that the property owner
had been working with the City of Alexandria since at |east
1988 to secure approval of a master devel opnent plan for its
property:

To mtigate the adverse effects caused by the

denolition of the [roundhouse], the property owner

and the City of Alexandria entered into a Menorandum

of Understandi ng whereby the owner agreed to prepare

ext ensi ve docunentation depicting the existing

condition of the roundhouse prior to its denolition.

The City of Alexandria worked closely with the owner

to devel op the scope of work for this required

mtigation. The owner did what is comonly done in

simlar situations to mtigate such an adverse

effect, and in this case, all that woul d have

ot herwi se been required pursuant to Section 106.

Adm n. R, at 014459.

The Adm nistrative Record appears to support the
governnment’s contention that the roundhouse was schedul ed for
denolition | ong before the current PTO project. In fact, the
Intensive IPS formindicates that “[i]n c. 1995, City of
Al exandria required sone bl ack-and-white (35nm photos of [the

roundhouse] prior to planned private demolition under its city

ar chaeol ogy ordinance.” AR 014315. The Menorandum of
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Under st andi ng between the City of Al exandria and Al exandri a-
Sout hern Properties, signed in October 1993, indicates that
the buil dings on the property were schedul ed to be denvolished
three to five years fromthe date of the Agreenent. See AR
014321-014322. Apparently, denolition was scheduled in the
early 1990s and conpleted in the |late 1990s because not mnuch
was known about the roundhouse. See AR 014315 (“[P]rior to
conpleting this intensive survey form there was very little,
if any, text written about its history and significance.”).
As a result, the Court concludes that the demolition was not
intended to avoid Section 106 requirenents, that the
governnment’s position on the roundhouse was entirely

reasonabl e, and that the DEIS di scussion constitutes a “hard

| ook.”

3. Di scussi on of the Roundhouse in the DEIS

LCOR requested that the DEIS not include the destruction
of the structure for two reasons. In addition to the npotness

of the issue, see Admin. R, at 014384; see also Tr., at 29
(Court’s questioning of plaintiffs’ counsel as to the renedy
of the roundhouse destruction), LCOR stated that:

t he di sposition of [the roundhouse was] in no way

what soever associated with any “Federal action”.
Denmolition was deci ded upon years before the
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publication of the PTO solicitation. The structure
woul d be denolished even if no PTO award [were]
made. The denolition [was] a part of the Land
owner’s | ong standi ng and conti nued devel opnment of
the overall Carlyle project. Lastly, the denmolition
is not related to our offer. LCOR holds only an
option to buy certain land in Carlyle. LCOR does
not own the round house or the land surrounding it.
LCOR has no ability to stop the | and owner from
devel opi ng adj acent bl ocks or knocking down the
smal | portion of roundhouse on the |and we have
opti oned. For these reasons, we request that the
structure not be referenced in the Draft EIS.

Adm n. R, at 014384-014385. G ven the previous discussion of
the plans for the denolition in the early 1990s, which was
wel | before the PTO project, it is quite reasonabl e that

al t hough the denmolition nmay be of interest, it was not part of

any federal action and, therefore, not required to be

di scussed in the DEIS.

4. Ar chaeol ogi cal Resources

The final historic issue is whether GSA adequately
addressed archaeol ogical resources. Plaintiffs rely upon a
letter fromthe Virginia SHPO that states that “[b]ased upon
the information provided in this sumary docunment, we cannot
agree that no further archaeol ogical investigations are
warranted at [the Carlyle] site.” Admn. R, at 014441. The
FEI' S and ot her docunments in the Adm nistrative Record indicate
t hat the governnent is aware of and conpletely anenable to
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further archaeol ogical investigation. The Virginia SHPO wil |
have an opportunity to provide further input on the need for
ar chaeol ogical testing in relevant portions of the Carlyle
site. See FEIS, at B.7-3. Mreover, after the issuance of
the FEI'S, GSA included Amendnent Nunber 14 to the SFO, which
“requires the Lessor, within 180 working days after the award
of the Lease, to coordinate the preparation and execution of a
Menor andum of Agreenment related to the NHPA Section 106
process.” Admn. R, at 016062. Therefore, the Court is
satisfied with the governnent’s focus on archaeol ogi cal

resources.

E. Alr Quality | npacts

Plaintiffs argue that the governnment failed to exam ne
air quality inmpacts adequately. The governnent argues that
neither plaintiffs’ coments nor their notion for summary
j udgnment produces any evidence that the governnment’s anal ysis
of air quality inpacts was done unreasonably. In addition,

t he governnent argues that the FEIS addresses in detail, with
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supporting data, the air quality “conformty”?* i ssue to which
plaintiffs refer.

The Washington, D.C. netropolitan area is subject to a
State I nplenmentation Plan, which is designed to help the
region reach federal standards for ozone precursor em ssions
by 1999. See FEIS, at B.9-3 - B.9-4. *“The proposed action
woul d need to ‘conformi to the region’s SIP if the expected
enm ssions of ozone precursors exceed certain limts.” Mem of
P. & AL in OQop'nto Pls.” Mt. for Summ J. at 33. “[T]he
enm ssions inventory takes into account both nobile? and
stationary source? eni ssions associated with future enpl oynent
and growth projected to occur within the various jurisdictions
of the greater Washington, D.C., netropolitan area, including
future growth within the Crystal City and Al exandria areas.”

FEI'S, at B.9-4.

24Conformty refers to “the air em ssions associated with
a proposal being able to conformto the limts set for the air
i npl ementation plan applicable to the affected geographic
area.” Mem of P. & A in Supp. of Pls.” Mdt. for Sumnm J. at
40.

25“Mobi | e source em ssions refer to em ssions generated by
not or vehicle and equi pnment use, including tail pipe and
evaporative em ssions.” DEIS, at 4-104.

26St ati onary source em ssions are generated by electricity
and natural gas consunption. See DEIS, at 4-103.
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The Virginia Departnent of Environmental Quality
Regul ation for General Conformty provides for a conformty
determ nation “if the proposed PTO consolidation results in
em ssions of ozone precursor ([volatile organic conpounds or
ni trogen oxide]) that equal or exceed 50 tons per year, or
em ssions of [carbon nonoxi de] that equal or exceed 100 tons
per year.” FEIS, at B.9-4. For all the alternatives
consi dered, GSA determined that “[t] he net increase in
en ssions of [carbon nonoxide], [nitrogen oxide,] and
[vol atil e organi c conmpounds] would not exceed threshol ds
establi shed by the Virginia Departnent of Environnmental
Quality.” Mem of P. & AL in Oop’'n to Pls.” Mt. for Sunm
J. at 33; see also FEIS, at B.9-4 - B.9-5. As a result, GSA
concluded that a formal conformty determ nati on was not
necessary.? FEIS, at B.9-4, Table 9.2 at B.9-5. Thus, the
Court is satisfied that the governnent’s discussion of air
quality inpacts is sufficiently thorough to constitute a “hard

| ook.”

F. Envi ronnental Justice

2/GSA determ ned that “the Alexandria alternatives would
not result in a direct net increase in regional nobile source
em ssion | evel s because trips would be relocated within the
sane air basin.” DEIS, at 4-105.
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Finally, plaintiffs argue that the governnment failed to
anal yze adequately the Environmental Justice? inplications of
the PTO project. They state that “[o]nly through the nost
meti cul ous parsing of the FEIS can one discern that the
selected Carlyle site is in a census tract and bl ock where the
m nority popul ati on exceeds 80% wi t hout any attenpt by GSA/ PTO
to analyze the Environnmental Justice inplications.” Mem of
P. & A, in Supp. of Pls.” Mot. for Summ J. at 41 (citation
omtted). The governnent states that in response to comments
fromthe EPA, the FEIS included a detailed analysis of the
proposed action’s potential inpacts on mnority or |owincome
popul ati ons consistent with the President’s Executive Order on
Envi ronment al Justice. The governnent concl udes and
plaintiffs do not dispute that the proposed action is not
expected to have any adverse inpacts to residents in the
Carlyle or Eisenhower study area and will have no adverse

i npacts related to housing or denographics.

28For the purposes of the government’s analysis, an
Envi ronment al Justice community was identified as a “bl ock
group in which (criterion a) nore than 50 percent of the
popul ation is below the poverty level, (criterion b) nore than
50 percent of the population is mnority, or (criterion c) the
m nority popul ati on percentage of the block group is greater
than the mnority popul ati on percentage of the city/county.”
FEI'S, at B.6-1.
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In reviewing the FEIS, this Court was able to discern
fairly quickly that the selected Carlyle site was eighty
percent mnority. See FEIS, at B.6-4 - B.6-5. The governnment
first sets forth the nethodol ogy used for its analysis. See

FEI'S, at B.6-1 - B.6-2. The FEIS then identified the potenti al
Envi ronmental Justice comrunities, see FEIS, at B.6-2 - B.6-5,
and potential mnority businesses, see FEIS, at B.6-5, that
could be affected by the PTO project. While the overall

di scussion of inmpacts is not extensive, it is adequate -
especially when read in conjunction with the referenced
sections of the EIS regarding potential adverse inpacts on
human heal th and historical and cultural resources. There is
greater detail in the discussion of potential inpacts on

m nority businesses, identifying a potential short-term
negative inpact on mnority-owned business at the Crystal City
site in the event of a consolidation at one of the Al exandria
sites. However, the FEIS concludes that any such inmpact woul d
be mtigated through a phased-nove fromthe existing site.

The Environmental Protection Agency, which had raised certain
concerns with the treatnment of environnmental justice concerns
in the DEIS, was satisfied with the governnment’s changes in

the FEIS. Fed. Def.’s Opp’'n. to Pls.” Mot. Summ J. at 35. The
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Court finds that the agency has nmet its obligation to take a

“hard | ook” at environmental justice concerns.

VI. Preparation of a FEIS

Plaintiffs argue that the governnent failed to prepare a
full Final Environmental |npact Statenent. They argue that
NEPA requires a DEIS to be circul ated, coments are made on
the DEIS, the EISis rewmitten, and the EISis recircul ated as
a FEI'S, after which comrents are submitted. Plaintiffs claim
t hat the governnent nerely added an introduction, coments,
errata, and responses to coments -- an abbrevi ated process
that is precluded if the changes to the EIS involved: (1)
nodi fication of alternatives; (2) the devel opnent and
eval uation of alternatives not previously given serious
consi deration by the agency; and (3) suppl ementati on,

i mprovenent, or nodification of the analysis. See 40 C.F.R
81503.4(c). Plaintiffs contend those factors are present here,
and thus the governnment was required to produce a full FEIS --
if not a revised or supplenental EIS and then an FEIS. See
Mem of P. & A. in Supp. of Pls.” Mt. for Sunm J. at 27-30.

The governnment argues that it did produce a full and
valid FEI'S, that nothing in the CEQ Regul ati ons prohibits the

format that they used, and that the chosen format does not
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conprom se the ‘objectivity and integrity of the NEPA

process.’” See Fed. Defs.’” Opp'n. to Pls.” Mit. for Summ J.
at 15. Moreover, the governnment argues that even if this
format is not in accordance with CEQ regul ations, this trivial
vi ol ation woul d not prejudice the parties.

The Court is persuaded that the governnment’s chosen
format for the FEIS is acceptabl e and does not indicate that
the final draft was, overall, inadequate. As the government
poi nts out, the regulations do not prescribe any specific
format for the FEIS or dictate that it be issued as a single
volume. Mem of P.& A in Supp. of Fed. Def.’s Mdt. for Summ
J. at 35. Rather, the regul ations specify that certain
information be addressed in the FEIS. sSee 40 C.F. R § 1502. 10.
The Court finds that the governnent conplied with the
regul ati ons here, and therefore generally nmet the requirenent
to issue a “full” final EIS.

Nevert hel ess, the Court nust address plaintiff’s concerns
t hat the governnent inproperly shortchanged comment and
del i beration on nodifications in the original alternatives:
specifically, the nodifications at the Ei senhower site, and in

the “No Action” alternative.

A. Ei senhower Proposa
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Plaintiffs allege that the nodifications in the proposal
for the Ei senhower site were sufficiently |arge to have
warranted the issuance of a supplenmental EIS, or at |east a
nore robust FEI'S. The governnent argues that changes made to
t he Ei senhower Avenue proposal did not create a seriously
different picture of the environnmental inpacts such that a
suppl emental EI'S or new FEI'S was necessary. See Fed. Def.’s
Opp’n. to Pls.” Mdt. Summ J. at 15. The governnent cl ains
that it:

anal yzed the changes made to the Ei senhower Avenue

alternative for their effect upon the anal yses

al ready perfornmed on the site and properly concl uded

that the environnmental considerations resulting from

t he changes made to the Ei senhower alternative would

result in de minimus changes to the characterization

of environnental inpacts as set forth in the DElIS.

The Agency properly decided not to issue a

suppl enmental EI'S based on nodifications to the

Ei senhower Avenue proposal.

Id. at 17.

An agency need not issue a supplenental EIS (“SEIS") for
all changed scenarios. Rather, an agency nust only do so when
it makes substantial changes that are relevant to
environnental concerns or when there is significant new
i nformation bearing on environnental concerns. See 40 CF.R 8

1502.9(c)(1). The Court reviews an agency’'s determ nation to

issue a SEI'S under the “arbitrary and capricious” standard and
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with deference to that agency’s technical determ nations. See

Marsh v. Oregon National Resources Defense Council, 490 U.S.
360, 378 (1989).

Here, the Court finds that the determ nation not to issue
a SEI S regarding the changes to the Ei senhower site was not
arbitrary or capricious. A review of the FEIS indicates that
t he changes made to the Ei senhower site would not
significantly affect environnmental inpacts regarding the |and
use plans, visual resources, and parking systens. The Court
has determned that a thirty-three foot increase? in the
proposed office tower on the West Canpus, although it exceeds
the height limt specified in the Special Use Permt for the
conplex, did not significantly change the proposal. Just as
t he governnent obtained a Special Use Pernit for the original
project, the governnent believes that obtaining an amendnent
to the Small Area Plan and the Special Use Pernit would be
bot h necessary and obtai nable. See FEIS, at A-14. The Court
al so reviewed the inpact on visual resources by conparing the
conputer simnulations of the proposals and concl uded that the

visual inpact is not significantly changed. See DEIS, at 4-

29The proposed office tower would be 293 feet high and
woul d exceed the existing 270 feet height [imt specified for
the site in the Special Use permt for the PTO conpl ex.
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69, 4-70, 4-72; FEIS, at A-15 - A-17. Additionally, the
proposed reduction in parking spaces is not a significant
change fromthe original proposal. The DEIS estimated that
“[1]f visitor and VIP parking spaces are needed to accommdat e
a peak | oad demand 10 percent higher than the typical daily
enpl oyee par ki ng demand, however, each of the three sites has
a slight shortfall in the nunmber of spaces needed to
accomodat e peak demand.” DEIS, at 4-95. 1In the case of the
Ei senhower site, the deficit grows from 208 spaces to 308. 30
As a function of typical weekday peak demand, the deficit
increased fromfive percent to about eight percent, which does
not present a seriously different picture of the parking
resources at the site.

The increased soil excavation at the site does present
the possibility of increased environnental inpacts with
respect to hazardous wastes and, with it, possibly the need
for a supplenmental EI'S. However, the governnent considered
this issue, and determ ned that the nature of the possible

contam nati on and excavation would not change. See Mem O P.

& A. in Supp. of Fed. Def.’s Mot. For Summ J. at 25; FEIS at

30The original proposal included 3,638 total parking
spaces for a typical weekday peak demand of 3,846. The new
proposal reduced the parking spaces to 3,538. See DEIS, at 4-

96.
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B.1-1, B.9-11, 9-17. Keeping in mnd that the agency’'s
decision in this regard involves matters of technical
experti se where deference is appropriate, the Court finds that
the agency’s decision not to issue a supplenmental EI'S was not

arbitrary or capricious. 3!

B. “No Action” Alternative

Plaintiffs also allege that GSA's revision of the “No
Action” alternative was a change that should have triggered
the i ssuance of a “full” FEIS, or possibly a SEIS. G ven the
Court’s determ nation that the format of the existing FEIS is
acceptabl e, and that the governnent’s changed definition of
“No Action” is also an acceptabl e exercise of agency
di scretion, the question remains whether the issue has
recei ved adequate coment and anal ysis. The Court notes that
the nodification was itself a response to coments on the DEIS
criticizing the absence of any projected devel opment at the
Al exandria sites under the “No Action” alternative. There is a

substanti al discussion of the nodification, and resulting

31 nt ervenor - Def endant LCOR notes that, as a practi cal
matter, any additional information on hazardous waste at the
Ei senhower site due to increased excavation could have only
made the site less attractive and could not have led to its
selection as the preferred site. (Int.-Def. Mem of P. & A
in Supp. of Int.-Def. LCOR's Mot. for Summ J. at 29)
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i npacts, in the FEIS. See FEIS at B.3-2 - B.3-5. The Court
agrees with the government that “in light of the materi al
contained in the Draft EI'S, the conments received on the Draft
EIS, and the material contained in the Final EIS addressing

t hese comments” a supplenental EIS is not required. FEIS at

B.1-1, 1.2.
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CONCLUSION

The Court is persuaded that the case | aw supports the
governnment’s position with respect to Smth Realty’s
Alternative Scenario. The governnment need not consider the
Alternative Scenari o because it is not a reasonable
alternative and will not bring about the governnent’s desired
objectives of efficiency. The Court also finds the FEIS
subm tted by the government has taken the requisite “hard
| ook” at environmental issues associated with the alternative
scenarios for the PTO consolidation. Mreover, the Court
concludes that it was perm ssible for the governnment to define
its “No Action” alternative to include reasonably antici pated
devel opnent unrelated to the proposed PTO consolidation.

Therefore, the plaintiffs’ nmotion for summary judgnment is
her eby DENIED and defendants’and intervenor’s notions for
summary judgment are GRANTED and the conplaint is DISMISSED
WITH PREJUDICE. The Court shall issue an order consistent with

t hi s opi nion.

Dat e EMVET G. SULLI VAN
United States District Judge
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